If TUPE does not apply to the transaction, the employees remain the responsibility of the seller or the contractor who employs them, which is usually a managing agent. On the other hand, if TUPE applies, employment protection rights are provided to the employees and obligations are imposed on employers to inform and consult with employee representatives. These rights and obligations arise in the event of a relevant transfer, but what is a relevant transfer and what consequences does it have?
There are two types of event which constitute a relevant transfer:
Another key question is the whether the employees are assigned to the undertaking as it will only be those employees who would transfer to the buyer under TUPE. The test is whether the employees are employed immediately before the transfer (or would have been so employed if they had not been dismissed because of the transfer or a reason connected with it) and are employed wholly or mainly in the part of the undertaking which is being transferred. For example, a caretaker who works full time at the property would be deemed to be assigned to the undertaking. On the other hand, if one of the security staff spends only two days at the property and spends the remainder of his working week at another property owned by the seller, it is arguable that he is not assigned to the undertaking and is instead, assigned to the other property where he spends the majority of his working time. The relevant factors are likely to be the proportion of time spent working at the property, the terms of the contract and the employees' value to the business.
1.
A standard transfer is where there is a transfer of a business or undertaking (or part of an undertaking) that, immediately before the transfer, is situated in the UK, and where there is a transfer of an economic entity that retains its identity. This would usually be by way of the sale of a property or the grant or termination of a lease;
2.
Service provision changes where a client engaging a contractor to do work on its behalf reassigns the contract to another contractor or brings the work in-house. This would usually be where a buyer transfers a managing agent contract to a new agent or where the management services are taken inhouse.
Summit House Where a managing agent is appointed by the Seller to provide management services, and the managing agent employs, for example, a caretaker and a receptionist at the property. If the buyer decides to transfer the management services to another managing agent or decides to take the services in-house, there is likely to be a service provision change under TUPE.
The key question will then be whether the staff are assigned to carry out the activities which are being transferred. This will depend on whether the staff are "essentially dedicated" to carry out the transferring services and this will require an analysis of the proportion of time spent by the staff at the property and the terms of their contracts of employment.
As in the scenario above, there is a managing agent who provides the management services and employs staff in relation to these services. However, and distinctly from the above example, the buyer decides to continue the arrangements with the existing managing agent. In this case, there is unlikely to be a transfer under TUPE as the contract with the managing agent is not being reassigned to another contractor or being taken in-house. However, if the buyer subsequently decides to change managing agents or take the services in-house, there is likely to be a TUPE transfer at this point.
What obligations arise on a TUPE transfer?
There are four key obligations and duties which arise on a transfer:
The automatic transfer principle. Where there is a TUPE transfer, those employees employed by the seller or the outgoing managing agent will transfer to the buyer or the incoming managing agent under their existing terms and conditions of employment and with their continuity of employment preserved. The automatic transfer principle applies at the moment of the transfer, which is generally on completion rather than on exchange of contracts.
Novation of rights and liabilities. There will be a statutory novation of employment contracts and the buyer will step into the seller's shoes in respect of all employees assigned to the undertaking (under a standard transfer) or the organised group (under a service provision change). This will mean that the buyer will inherit all of the seller's rights, duties and liabilities under or in connection with the transferring employees' contracts. This will cover both contractual and statutory rights such as holiday pay, bonus and other entitlements und maternity/redundancy schemes as well as any potential claims which may have arisen prior to th Regulation 13 of TUPE requires the buyer and seller to inform and (in some circumstances) consult with appropriate representatives of an affected employees prior to completion. The obligation to consult will apply if it is envisaged tha in connection with the transfer, measures will Regulation 11 of TUPE requires the seller to provide the buyer with certain information about the transferring employees before complet will ensure that the buyer will have some information about the employees' terms of employm claims.
The transfer of all rights and liabilities in respect of the transferring employees to a buyer highlights the need for due diligence to be undertaken by to ascertain exactly not only the terms of employment but also the accrued liabilities and obligations it will be inheriting. A buyer is entitle to some information under Regulation 11 but a detailed due diligence exercise will be neede obtain any further information that may be required. This will include ascertaining the ext which the seller has carried out the relevant immigration checks on the employees when were first employed. There is debate at the moment as to whether, after the TUPE transfer, a buyer has to carry out new immigration checks on all the employees that transfer to it. The guidance from the UK Border Agency is not clear on this it appears that until the position is clarified, the In addition to undertaking the due diligence exercise, a buyer should seek to obtain warran and indemnities from a seller. The warranties should cover the accuracy of the information provided by the seller and specifically, the existenc of potential claims and other liabilities. It is for a seller to indemnify a buyer for all precompletion liabilities in return for the buyer agreeing to do the same for all post-completion liabilities. This is far more critical from a buyer's perspective as without an indemnity, a buyer would inherit the pre-completion liabiliti liable for post-completion ones. A buyer should consider the impact that the transferring employees would have on its existing workforce. It is possible that the arrival of ne employees will result in the need for redundancies and this may have to be considered prior to completion to ensure that obligations under TU are met. 
